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STATEMENT OF THE CASE

This is an appeal from a final judgment of for-

feiture in a libel action brought for the condemna-

tion of forfeited goods under Section 1185, Title 26,

U. S. C, and from an order denying a motion made

by appellant in the criminal action for the return of

the property libelled.

The evidence showed that two prohibition agents.



Doyle and Olson, purchased drinks of moonshine

whiskey from appellant at the premises in question on

February 7, 1930, and that there were then in the place

the usual barroom fixtures, of about the same descrip-

tion as were seized in the raid ^R. pp. 25-26) ; that on

February 25, 1930, Smith, Adams and Hill, with other

agents, entered the premises for the purpose of buying"

a drink (R. p. 31}, saw appellant behind the bar in

the act ot dumping moonshine whiskey, arrested him,

saved a whiskey glass of the intoxicating liquor, made

a further search and found three gallons of gin buried

in a hole in the garage, sixteen or eighteen feet from

the rear door of the saloon, and about a half pint of

moonshine whiskey in the ice box just outside the real

door of the saloon (R. p. 30) ; that a very distinct trail

led from the back door of the saloon to the ice box

and garage; that there were no revenue stamps upon

the containers holding the liquors (R. pp. 32, 35);

that the back yard, including the ice-house and garage,

was inclosed within a continuous fence about four and

me-half feet high (R. pp. .34-35); that all the furni-

ture and fixtures in the saloon were thereupon seized;

that appellant was indicted under the prohibition stat-

utes for the said incidents of February 7 and 25, 1930

(R. pp. 4, 37), and subsequently pleaded guilty to all

counts (R. pp. II, 37). In spite of his plea of guilty

in the criminal ca.se, appellant in the civil action appar-

ently denied the offense (R. pp. 29-30), although he



—3—

did not directly deny the dumping incident or the own-

ership of the liquor found in the ice box and the

garage in the inclosure at the rear of his saloon.

The motion in the criminal case was heard and

considered together with the civil action. (R. p. 23)

THE SPECIFICATIONS OF ERROR.

(1) Criminal Action.

Appellant made two assignments of error in con-

nection with the order in the criminal case:

No. I. Error in overruling defendant's objection

to the testimony of Agent Donovan (R. pp. 47-48).

Appellant has abandoned this specification in his brief

so it will not be considered on appeal, Southeastern

Express Co. v. Robertson, 264 U. S. 541 ; but in any

event it is obviously non-prejudicial, for the testimony

was merely cumulative of other evidence not objected

to. (R. pp. 24-25, 32, 35).

No. 2. Error in denying appellant's motion for

the return of the property libeled.

It is apparent that there could have been no error

in denying the motion in the criminal action. If the

property had still been in the custody of the Prohibi-

tion Administrator, the Court could only have directed

a libel action to be filed so that the rights of the i)aities

might be determined by the court. Thus in In Re

Behrens, (C. C. A. 2) 39 F. (2d) 561, after consid-
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ering a similar question and reviewing the decisions,

the Court said:

"None of these cases, however, go to the extent

of holding that the legality of the seizure may be

determined on a summary petition by the owner
for the return of his property. On the contrary,

they strongly intimate that the owner's proper and
orderly procedure is to determine this question

upon proceedings for forfeiture.
;ic ;): t' ^ ^,- -i- -K -i^ ^•

Our conclusion is that, upon the appellant's peti-

tion, the Court should not have passed upon the

legality of the seizure, but should have directed

the prohibition administrator, assuming he was
served with the show cause order or voluntarily

appeared, either to institute proceedings promptly

(and we siiouki suppose ten days vs^ould be suffi-

cient time) or to abandon the seizure and return

the property."

In this case the property was already held by the

United States Marshal under process directed to him

by the trial court in the Civil case (R. pp. 15-16).

Hence appellant's remedy lay in the defense of the libel

action.

(2) Giyil Action.

Five assignments of error were made in the civil

action

:

No. I. Error in overruling appellant's demurrer.

The error, if any, was waived by failure to take

any exception (R. p. 19), and by appellant's action in

thereafter filing an answer (R. p. 19).
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The remaining four specifications, except for the

absence of any reference to a search warrant, raise the

same questions as the four specifications in the Ryan

case, No. 6184, namely:

Nos. II and IV, that the forfeiture was not auth-

orized by Section 1185, Title 26, U. S. C.

Nos. Ill and V, that the government had elected

by proceeding against appellant criminally under the

prohibition act.

Appellee appears to have abandoned all his speci-

fications in the civil case, for the omits them entirely

from his brief and limits himself to a reference to the

tv0O specifications in the criminal case. Strictly, there-

fore, the only matter before this Court is the supposed

error in the criminal case, Lee Tung v. United States,

(C. C. A. 9) 7F. (2d) III.

THE ISSUES.

Assuming that there were anything before this

Court on appeal in the civil cause, the material issues

are practically identical with those in the Ryan case,

except that in the present case part of the liquor was

found in the room with the bar fixtures and part was

found in the ''yard or inclosure" which is clearly a

part of the same premises.

The only other difference in the two cases is that

here the convicted bootlegger is himself the claimant

and appellant.
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The appellants in both cases are represented by

the same counsel and in this appeal have referred to

appellant's brief in the Ryan case. We will therefore

likewise take the liberty of refraining from duplication

of arguments, and will ask the Court to consider the

arguments and authorities set forth in appellee's brief

in the Ryan case.

ARGUMENT.

The only matter necessary to mention specifically

in addition to the arguments and authorities cited in

the Ryan brief, is the appellant's contention (Brief,

pp. 12-14) that the libel action is another "prosecution"

and is barred, under the decision in La Franca v.

United States, ^^y F. (2d) 269.

The only circumstance that would give more sup-

port to that contention in this case is the fact that

here the bartender is himself the claimant, whereas in

tlie Ryan case a third party appeared as claimant.

But the difference is immaterial, for the action is one

in rem against the property. (Section 1185, Title 26,

U. S. C), and it is purely fortuitous that the convicted

bootlegger also claims the property.

The La Franca case therefore clearly does not

apply : for in no way can this section be construed as

a "penalty or fine imposed as punishment for criminal

misconduct." It is a civil action against the property

Itself because the property has offended, United States



vs. Various Items of Property (C. C. A. 2) 40 F (2d)

422, 425.

It is respectfully submitted that the order in the

criminal action should be affirmed for no order could

have been made for the return of the property in that

case because of the process in the pending civil suit

directing the marshal to hold the same.

It is further submitted that the appeal in the civil

cause is not 'before this court because the specifica-

tions have been abandoned by appellant in his brief.

It is further submitted that the goods were prop-

erly forfeited and condemned under Section 1185,

Title 26, U. S. C, and that the judgment should be

affirmed.

Respectfully submitted,

WELLINGTON D. RANKIN,
United States Attorney
for the District of Montana.

HOWARD A. JOHNSON,
Assistant U. S. Attorney.

ARTHUR P. ACHER,
Assistant U. S. Attorney.

Attorneys for Appellee.




